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GM Foods Labeling

• Mandatory labeling of GM foods 
was primary focus of U.S. anti-GM 
activists for past 15 years
– e.g., Just Label It campaign -

petition signed by 1.3 million 
Americans for mandatory GM 
labeling

• Many bills and propositions in 
States to require mandatory 
labeling of all GM foods



Arguments Advanced in Favor of 
Mandatory GM Labeling

• Consumer right to know
• Public opinion polls show strong majority 

support for mandatory disclosure
• Transparency leads to efficient markets 

and part of responsible business practices
• Labeling would assist epidemiological 

studies of GM health effects, if any
• Allow for post-market identification and 

recall of any products with problems
• Support religious beliefs against eating 

foods altered with prohibited substances



Arguments Advanced Against
Mandatory GM Labeling

• Majority of public doesn’t want 
mandatory GM labeling if they have to 
pay for it

• GM labeling is a “Trojan horse” intended 
to deny public right to choose GM foods

• Many complexities and burdens 
associated with mandatory labeling

• Government-mandated GM labels will be 
interpreted as health “warnings” by 
public

• Mandating labels to satisfy consumer 
curiosity violates commercial free speech



Purpose of Labeling:
Trojan Horse for Anti-Choice?

• Recent study in EU found that mandatory labeling had virtually 
eliminated any ability to choose GM foods
– e.g., In UK, all major supermarket chains have banned all labeled GM 

products in response to pressure from same groups that lobbied for GM 
labeling

• Rep. Dennis Kucinich:
– “I think if we were to come out immediately and say they should be 

banned, I’m not quite sure if we could get the kind of constituency 
moving forward at this moment on that issue.  I think the issue of 
labeling could achieve that in the short-term.”  

• Andrew Kimbrell, Center for Food Safety
– “We are going to force them to label this food.  If we have it labeled, 

then we can organize people not to buy it.”
• David Bronner (Dr. Bronner’s Magic Soaps)

– “A labeling law would be the death of GMOs in the US.”



Scientific Authorities on GMO Labeling

• American Medical Association (2012):
– “there is no scientific justification for special labeling of 

bioengineered foods, as a class, and that voluntary labeling 
is without value unless it is accompanied by focused 
consumer education.”

• American Association for the Advancement of Science (2012) :
– “the science is quite clear: crop improvement by the modern 

molecular techniques of biotechnology is safe” and attempts 
to mandate labeling are based on misconceptions that “can 
only serve to mislead and falsely alarm consumers.”



FDA: Labeling of GM Foods

• “The agency is not aware of any information showing 
that foods derived by these new methods differ from 
other foods in any meaningful or uniform way, or 
that, as a class, foods developed by the new 
techniques present any different or greater safety 
concern than foods developed by traditional plant 
breeding.  For this reason, the agency does not 
believe that the method of development of a new 
plant variety (including the use of new techniques 
including recombinant DNA techniques) is normally 
material information … and would not usually be 
required to be disclosed in labeling for the food.”



Oregon Measure 27 (Nov. 2002)

• First state-wide referendum to require mandatory 
labeling of all GM foods

• FDA Commissioner letter: “[M]andatory labeling to 
disclose that a product was produced through genetic 
engineering does not promote the public health in 
that it fails to provide material facts concerning the 
safety or nutritional aspects of food and may be 
misleading to consumers.”



California Prop 37 – Nov. 2012

• Would require labeling on raw or processed food offered for 
sale to consumers if the food is made from plants or animals 
with genetic material changed in specified ways. 

• Prohibited labeling or advertising such food as "natural." 



Washington State – Nov. 2013



Colorado Proposition 105 (2014)
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Oregon Measure 92 (2014)

• Closest vote yet
• Measure lost by 

just 837 votes on 
recount
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State Legislative Adoption of GM Labeling 
Requirements 

• Connecticut and Maine have 
adopted GM labeling laws with 
“triggers”
– only take effect if four other NE 

states adopt labeling laws

• Vermont’s mandatory GM labeling 
bill to take effect July 2016

Source: Center for Food Safety



• Federal district court denied preliminary injunction 
on April 27, 2015, finding that plaintiffs unlikely to 
prevail on merits or would suffer irreparable harm

• Second Circuit Court of  Appeals heard oral 
argument on Oct. 8, 2015; no opinion ever issued





Congress Finally Acts:
National Bioengineered Food Disclosure Standard

• In late July 2016, just after Vermont mandatory GM labeling 
requirement took effect, Congress finally adopts legislation for 
a national policy on GM labeling

• S.764  - “National Bioengineered Food Disclosure Standard” 
(Part of National Sea Grant College Program Act of 2016)
– Passed by Senate on July 7, 2016 by vote of 63-30-7
– Passed by House on July 14, 2016 by vote of 306-117-10
– Signed by President Obama on July 29, 2016

• Requires national mandatory GM labeling standard 
by July 2018; preempts all state GM labeling laws 

• Delegates responsibility for finalizing and 
implementing standard to USDA (not FDA)





NBFDS Implementation Timeline

• July 29, 2016 – statute enacted
• June 28, 2017 - USDA/ARS publishes “30 Questions” 

request for comments
• August 25, 2017 – comment period on 30 Questions 

closed
• September 2017 – mandated study on digital and 

electronic notification made public
• Fall, 2017 – USDA to published proposed rule 
• July 29, 2018 – final standard must be published





Scope

• §291(1) - requires labeling of “bioengineered” food –
defined as a food—

‘‘(A) that contains genetic material that has been 
modified through in vitro recombinant 
deoxyribonucleic acid (DNA) techniques; and
‘‘(B) for which the modification could not otherwise
be obtained through conventional breeding or found in
nature.”
- Question:  Does this include foods created by gene 
editing, RNAi, etc? 



Letter from USDA General Counsel Jeffrey Prieto to 
Senator Debbie Stabenow, July 1, 2016

USDA Position (2016)



My Predictions re: Gene Editing

• No Label
– Small deletion or insertions (indels) (e.g. loss of function mutations) 

are not “bioengineered foods”
– Occur naturally and with mutagenesis (“conventional”)
– USDA Jan 2017 NPRM would exempt simple deletions from 

regulation

• Label
– Insertion of a transgene using gene editing
– Hard to distinguish from transgenic crops

• ???
– Use of template for homology dependent repair to make small 

editing changes 



Format of Label

• §293(a) - disclosure can be “a text, symbol, or electronic 
or digital link, but excluding Internet website Uniform 
Resource Locators not embedded in the link, with the 
disclosure option to be selected by the food 
manufacturer”

• §293(c)(1) – “Not later than 1 year after the date of 
enactment of this subtitle, the Secretary shall 
conduct a study to identify potential technological 
challenges that may impact whether consumers 
would have access to the bioengineering disclosure 
through electronic or digital disclosure methods.” 



Study on Technological Challenges

§293©(3): “The study conducted under paragraph (1) shall 
consider whether consumer access to the bioengineering 
disclosure through electronic or digital disclosure methods under 
this subtitle would be affected by the following factors:
‘‘(A) The availability of wireless Internet or cellular networks.
‘‘(B) The availability of landline telephones in stores.
“(C) Challenges facing small retailers and rural retailers.
‘‘(D) The efforts that retailers and other entities have taken to 

address potential technology and infrastructure challenges.
‘‘(E) The costs and benefits of installing in retail stores 

electronic or digital link scanners or other evolving technology
that provide bioengineering disclosure information.”



Additional Disclosure Options

§293(c)(4) —”If the Secretary determines in the study 
conducted under paragraph (1) that consumers, while 
shopping, would not have sufficient access to the 
bioengineering disclosure through electronic or digital 
disclosure methods, the Secretary, after consultation 
with food retailers and manufacturers, shall provide 
additional and comparable options to access the 
bioengineering disclosure.”





https://www.ams.usda.gov/reports/study-electronic-or-digital-disclosure

https://www.ams.usda.gov/reports/study-electronic-or-digital-disclosure






Threshold for Labeling

§293(b)(2) REQUIREMENTS.—A regulation 
promulgated by the Secretary in carrying out 
this subtitle shall—
…. ‘‘(B) determine the amounts of a 
bioengineered substance that may be present in 
food, as appropriate, in order for the food to be 
a bioengineered food;”



Labeling Complexities:
Thresholds for Contamination

• Different jurisdictions have established inconsistent 
thresholds:
– EU – 0.9%
– Australia, New Zealand  - 1%
– Korea – 3%
– Japan, Taiwan – 5%
– Vermont – 0.9%

• cf. U.S. regulations allow 1-7% foreign matter (e.g., 
insects, rodent droppings, etc.) in grains

• Threshold is practically necessary, but undermines 
rights-based argument of right to know



Highly Processed Foods

• USDA Questions





What’s Next?
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